
Working Group Round 2 Results


Regional Concerns Session:

1.      Is the US-OAS Model Appealing and Adaptable to different cultural environments? 
 
·         It would be difficult to adopt the Model on an “as is” basis in different cultures, but there is certainly a need for Consumer Redress Models like the OAS Model. 
·         The Centralization of a System would be challenging for cultural and sovereignty related reasons. 
 
2.      Will the OAS System support multi-lingual cases? If not, what changes are required? 
 
·         If the system will serve as a global model, it is indispensable that the technology used supports all languages of the countries which form part of the System. 
·         If translation is used, there must be a common language protocol that is precise and correct, and which specifically dedicated to such forms of dispute resolution to avoid absurd results and translations.
 
3.      Is the proposed System culturally appropriate to other regions around the world (Americas, Europe, Africa, Middle East, Asia)? 
 
·         Linked to first question. 
 
4.      What is the impact of a lack of other formal redress systems?
 
·         The current status quo means that risks would continue to ensue, which would have an adverse impact on the progression of cross border consumer transactions.
·         Alternatively, States would need to enter into bilateral or multilateral conventions/agreements for recognition and cooperation regarding cross border enforcement of decisions/awards pertaining to consumers.  
 
5.      What conflict with local law exists when contemplating the implementation of the OAS System in different regions? 
 
·         The major conflict would be with existing legal norms in each State or region, which are normally applicable irrespective of the parties’ choice or agreement over certain norms. In effect, a consumer would be entitled to the existing mandatory protection afforded thereto under his/her own law. Thus, it would be challenging to see how such overarching principle could be harmonized or changed.  
 
6.      Would it be necessary to have regional authorities certify this process in each region prior to implementation?
 
·         If adopted, regional and State authorities have to cooperate to certify the process prior to implementation to ensure to proper implementation and consistency with local norms. 
 
7.      Should such authorities have the right to suggest changes to make the process more appropriate?
 
·         In essence, they should be entitled to suggest/recommend changes that make the process more feasible and appealing to local/regional conditions. [The Glocalization of the Process is the recipe for its success] 
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ODR   Providers

What is an ODR provider? 
- The person who develops the technology OR (4th party)
- The person who offers the services (5th party)

4th Party: denotes any type of ICT-technology that supports or substitutes for the expertise of the neutral in on-line or off-line proceedings.
5th party: mostly commercial entity that provides the ODR-technology (4th party) combined, in most cases, with the provision of the neutral services (3rd party)
   
Q1:What standards should ODR providers working under  this system be held to? (e.g. transparency, independence, accessibility, etc.)? 5th party

- Transparency (standards available to all parties - i.e. who can be a neutral - what their qualifications need to be)
- Independence (impartiality: no link to the seller, no conflict of interest)
- Accessibility (user friendliness): regardless of language, literacy, disability status, socioeconomic status, 
- Adversarial principal: merchants must be formally accused of a transgression before formal dispute resolution begins
- Effectiveness: consumers should have access to procedure without obligation to use legal council 
- Legality: any decision may not deprive the consumer of protection to which they would otherwise be permitted in their home state
- Liberty: decisions can only be binding if disputants are informed of this in advance of the dispute resolution process being undertaken
- Representation: right to representation by a third party
- Due process requirement
- Security
- Privacy Policy/Confidentiality
- Compliance with local regulations

Q2: What should the relationship be between national consumer protection authorities and ODR providers?

- Data sharing - interconnection
- Promote ODR - educational network
- ODR providers need to comply with local standards (may imply submitting to the authority of Consumer protection authorities)

Q3: How can  we  best ensure that ODR providers will be  able to innovate under this global system?

- $$$ (sufficient caseload and revenue) - viable business model
- Facilitate 4th party licencing? (ex: Add-ons - apps) Reinforced IP protection?
- Limit direct government competition?

Q4: How much money should an ODR provider be paid for supporting a buyer in one of these processes?   How  much money should they be paid for supporting a seller?  How  much  for  providing a neutral?

This is a marketplace issue.
Some guarantee?

Q5: How can we enable ODR providers to compete with each other for cases?

- Support more than one ODR provider, but not too many.
- Establish list of criteria ODR providers should comply with - industry standards and mecanisms for discussion
- Objectively reveal success rate - satisfaction rates (with fixed criteria)

Q6: Should we assign ODR providers to certain regions where they can accept cases, or enable them to accept cases from around the world?

This is a marketplace issue.

Talking points:

- Definition of ODR Provider
- Reward of value of upfront investment by ODR providers



Enforcement

   
Enforcement
   
Q1  Is it realistic to assume that sellers will  voluntarily comply with settlement agreements/awards?
The answer lies in having sufficient enforcement / reward mechanisms.  
Chargebacks are an option

In addition, failure to comply could result in negative repercussions such as:
Suspension of domain name
Suspension of ISP account
Private collections
Public shaming (blacklisting)
Contacting their payment providers
Referral to collections

Those who have a good track record would be given a better rating (ie. reputation system).  

Listing in directory of merchant which includes ratings.

Q2 If governments are responsible for enforcing  awards, what is the best mechanism?
Since many countries have limited resources, government enforcement may be difficult.

Q3  Should the seat of arbitration be at the place of enforcement?
Yes, this makes it easier to enforce if the seat of arbitration is located where the seller is located.
Objective of the consumer is to receive quick and efficient enforcement.

Q4  Until what point should government pursue  enforcement?  How long should each case stay open  at the government level?
At the government level, enforcement would take an extended period of time, likely to exceed 1 year.  This supports our view that government enforcement does not appear to be a viable option.

Q5  What happens in case of bankruptcy of a seller or they go out of business?
Enforcement mechanisms must be swift to ensure that should a vendor be experiencing issues the liability could be limited should they fail.
Insurance to cover such claims may be an option.

Q6  What are the other options to government  enforcement?
uAgain, insurance or reserve fund may be an option.
Blacklisting
Chargebacks for credit cards
Pursue approaching the banking system to provide a mechanism for having a chargeback type mechanism for ACH transactions

Q7  Would the OAS-US design for enforcement work on a  global level?
Doubtful.  


KEY POINTS   
Private enforcement is the key to the success of the global ODR system.
Global system must be attract critical mass of merchants.
Blacklist of merchants should be shared (may help to prevent future victims).


Other considerations:
1.  Should the system be mandatory?  If a global system, it would be very difficult to make it mandatory.  Might it be possible to receive all complaints and post the outcome of the cases even for those entities that are not members?

Membership could be voluntary but with encouragement from various trade associations such as Chamber of Commerce, etc.

Critical mass of online traders it important to the success.

Create a way to attract the good guys

3.  Should  the ODR publish a blacklist of entities who are bad players.


       
Legislation
   
In framing a structure for this process, should it  be through a treaty or a model law?

Don't need any changes in the law for a pilot project.  Only need a cross-border enforcement protocol.  Treaties are too inflexible.

Ecommerce.gov - no treaty and no agreement.  Understanding between states that this is what to do.

Some states may need model law.  Nice thing about a model law - can be adapted.

Perhaps we don't even need a model law - perhaps only a guide or principle from UNICTRAL.

Question of process and structure.  

Call it a cooperative framework.  Not a binding agreement to start a pilot project.  Memo of understanding.

Perhaps the first procedural document is "Rules".

EU is talking about a binding instrument.

Need enforcement convention around the NY protocol.  That may need a treaty.

Should the framework recognize differences in low  cost high volume vs. high cost low volume transactions?

Have to worry about speed and cost for consumers.  High value claims are treated differently.

Should the framework draw a distinction between types of claims?

Contracts for sale of goods or services would be covered by this framework.  Soft law for parties to incorporate into their contracts. 

Hard time coming up with dollar value limits.

Type of providers that GE needs are different from the providers that a retail industry needs.

Are we looking to achieve  harmonization or  uniformity?

Looking to achieve harmonization but not necessarily uniformity.

How do we  want to structure potential legislation  (e.g. OAS-Model Agreement/Rules, or some other structure?)

We don't know that we need legislation at this time.  We don't need to put a label on this.  Agree from a substantive perspective.  Type of instrument will be deferred until later when we have agreement on what we want to achieve.

What kind of legislation should be  created?

a)      Model rules of  procedure (how restrictive should they be, or should they allow for  ODR  provider innovation?)

We are aiming at drafting model rules of procedure but they may need to be modified for different cultures, different industries, different claims.

b)        Standards for ODR  providers

In Europe there are standards that are detailed on the selection of ODR providers.  States are supposed to approve the providers but they don't.  Need a set of minimal standard to be met to be an ODR provider.  Have to be complied with at all levels.  But to accomodate particular cultures, industries etc...

c)         Enforcement protocol

We need a protocol that brings in the smaller e-commerce vendors - not one that is just for the large vendors.  Escrow approaches will not bring in smaller vendors.

d)      General principles  upon    which to base decisions



What     should the interaction be between domestic  consumer laws and this     international system?

The ODR initiative does not require the application of local law.  This is consistent with ICANN, the Blue Button Common Frame of Reference in the EU and the institute/Penn State general non-binding rules for consumer contract disputes.

Should     states be allowed to express reservations  when they opt in to this     global system?
  
Discussion of intra-jurisdictional vs extra-jurisdictional disputes.  No ability to address intra-jurisdictional disputes due to existing law.  No such law exists for extra jurisdictional disputes so we can fill a vaccum.


Process
uFormality
uProcess control (by parties or third-party neutral)
uOutcome control (by parties or third-party neutral)
uExpense in time and resources
Focus on rights v. interests

S/H:
COnsumers
Vendors
Payment PRoviders
Gov't

 
Process criteria:
Efficiency*
-          cost 
-          time
-          effort 
-          proportionality
Effectiveness
-          outcome
-          recurrence
-          durability
-          enhancing e-commerce?
-          enforcement
Satisfaction*
-          outcome
-          process
-          relationship
legal/justice norms
transparency
independence

cultural differences:  what is "speed" - different in each location & take into account different time zones

What are the goals for this system?
Overarching Goals:
Accessible technology
-    finding it and using it
-    usability (user friendly)
-    simplicity / plain language
Redress – access to justice
Enhancing e-commerce

What are the key priorities we want to ensure are  addressed in structuring this process? (e.g. predictability & consistency,  prevention/early resolution, party control over process choice, flexible for diverse  cultures, languages, laws, political environments)

Different stakeholders will rank the process criteria differently.  
characteristics of the process will be ranked differently

all good things
need to balance sometimes competing principles:
- flexibility vs consistency
- party control vs predicability
- flexibility vs speed

can there be room for different approaches in different locations?  probably not given the number of different states and cultural needs/norms.  Plus neutral will likely come from third country.
One size fits all?  How to preserve some flexibility but still have a model code?
Can we have a model with modules available to each country - be over-inclusive in the possibilities?  offer a default process but some alternatives for factors such as:
- time
- cost

Which dispute resolution processes should be used  in the course of the system – negotiation, assisted negotiation, mediation, arbitration? 

there is a long list of options including:

Information exchange
negotiation 
assisted negotiation
facilitated settlement
mediation
evaluation
arbitration
adjudication
hybrids

do we want to use more generic descriptors?  are these understood universally?  need to create new words.

the model should be as simple as possible and proportional.  consider providing descriptors of 3 categories of processes:
-  Phase I: information exchange and direct party contact (assisted by technology)
- Phase II: 3rd party assisted process
- Phase III: decision making process (binding?)

compel up front information exchange and direct negotiation
   - difficult if different languages
   - need assisted negotiation (technology)

Timing:  proposals says 6 mos transaction to complaint
phase I:  20 days or as otherwise agreed 
Phase II:  ODR Providers - human beings;   Time?
Phase III:  ODR Providers - Arbitration

open policy questions about identity and selection of neutrals.  complicated international issues of trust.

suggest a mega ODR provider that assigns the third party to suit the nature of the dispute, the languages and the type of process.

policy choice - same person for mediation and arbitration?  controversial but does save time and cost and reduces knowledge exchange.  If leave flexibility, then who decides?
needs to be some mechanism to adjust timelines if there are difficulties finding the process tools, providers or other third parties in the particular region.

do they have to be lawyers?  not realistic and not necessarily required.  

Should we tier the system based on item value or  item type?

what about transaction type / type of complaint?

How can we design the system to avoid fraud / moral  hazard?
What is the system’s interaction with the formal  legal system for enforcement?
Who are the key stakeholders in the design of this  system?
What human or financial resources are required to  support the system?
How will we know if we’re successful?   How can we ensure the system continues to perform successfully?  Who will the system participants be accountable to?
uEfficiency
§Cost, time
uEffectiveness
§Outcome, durability, recurrence
uSatisfaction
§Outcome, process, relationships
uLegal/societal norms
§Fairness, justice


